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self, without becoming liable further
This is well illustrated by the flndlngj
conclusion and: .'dlreotJaa t$r the roourt
that Gulling have judgment again
the-PoUoc- ka l and Powell ; Tor th
amount due on his note and mortgage.
If the. space left for. this, in the judaAnd Santa Fe

Washoe .County Bank bad. succeeded
to the interest of plaintif, thereupon
rested That . Martin . GuUIng oSered
and submitted evidence and proof
and thereupon tested" and' that Henry
Andewjn, WasnoeCounty Bank and
"the defndants and each of them, bay-
ing submitted evidence and proof 3 in
support of the issues made by them
in their answers, the casewas sub-

mitted, ia the court." "The fair in-

ference" from' the "language and from
thee fact tbati.be .was,.first to .submit
proofs, is that, he introduced evidence
to support ,the, aliegatipnsrot hlsi ans-
wer which, averred the execution and
non-payme- nt of his mortgage, but that
he did I not coffer: any in relation, to
other facts alleged. 4n Jthe answer . pt

matter 'which one defendant may al-
lege against a and that
no answer or reply thereto is requireIt would still oe a dangerous prece-
dent, .which we, would be reluctant to
establish, to hold that the statute de-
nies for nt facts not. al-

leged against ' ut stated in the
answer of antt Vnfendant to the
jomplaint, cr tLat. issue would oe

ised agintt a6defendant by the
mere filing. without' service of an ans-e- r

containing , new.- - matter f alleged
against, the complaint of the plain UiL
The answer of Wahce County Bantc
in-th- e -- former "suit nof having been
served upon Gulling," and : he having
iled np demu rer answer' or reply to
jt, whicb. .would nave been a waiver

service, .we feel constrained --to hold
'hat" it raised ; no issue against him.
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Gulling, ' Executor of the' Estate of
Martin Gulling deceased.
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On March 1, James Pollock,
bjs jvlfe. Delia ndiDanieL Powell, who
are admitted 'to h'aye. been the' owners
at that time, executed-t- o B; U. Steln-ma-n:

and C. Hi Cumming8 as truBtees,
a trust deedrJfoc.irertii.iii property near
Beno-- tp.1?secure the jpayment of . a
prpmisory note," of tKe. same date giv-
en by" the Pollocks 'and 5Powell to
Pariner's and Mechanics Savings Bank
of Sacramento for $8,000 and interest.
This.t,deev directeJ the, trustees ;,iacae of defaujit in.1 payment. .4to' s'eil
the property at Sacramento after giv-
ing notice, 1 ta ' apply the" proceeds in
satisfaction of the note and costs-o- f

sale,, and , to,; pay Any excess- - to the
grantors. J ,' :f , .'

On August 31, 1895, ' the Pollocks
and Powell executed to Martin Gullinga mortgage ;on the same premises foi
$2,082.60, and , interest thereon, irom
that date at eight per. cent per annum,
which is" sought to be foreclosed in
this action and which specified' tha
it was given subject to the trust deed.
On February 23, 18a the Pollocks and
Powell conveyed their interest in the
property to .Wasnoe County Bank for

stated consideration of $14,000.0-1- ,

which comprised the amount of $8,-80-0,

estimated to be due to the Farm

uicui iuu. oeen unea, or 11 tne coun
has made a decree of foreclosure vkjffavor, of Gulling, both would have br .

void ajjaiust the Pollocks and Pweil
for-lac- of service as Is the judgment
against .'tnem based : on the trusteis
sale and it has been held that if one '
of the parties to. a judgment is not
bound, "the other is not. They had '
been served by the Savings Bank
with complaint or summons seekingthe foreclosure of the trust deed and " --

filed, a demurrer. ; For the purpose o!
that Complaint and to the extent o? TS
demands they were" in court or were
bound, but a judgment against the--
for the f amount or foreclosure of the,
Gulling note and mortgage, when they "had not been served with pleading or "

processf regarding "these ' would-hav- e '"
been void.. : The court has jurisdiction
of .the subject matter of all questions
involved, in this litigation. but of the
parties no further than they presented
themselves or were served with pleal-ing- s

or process or waived service or
issues. Ifa complaint and summons
on a demand for one thousand dollars
is served upon 'a aefendant. a judwment for ten thousand would be void,isbecause the district court would have
jurisdiction over him to the extent
of only one thousand, while as far an
subject matter is concerned, it has .

jurisdiction in any amount.
The facts were quite different an!

the principal Involved distinguishable
n. Maples v. Geller, 1 ,. Nevn 3(5.
The.e an answer which did not de-
mand judgment upon new matter was
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Our Meats are the best, if you are not
satisfied with the place you are trading
call on usOur motto is "The; Best."
A pleased patron means a steady cu&vomer o

TncL'.if we concede for-th- purposes
ierp t that. denial; by statute , without
any pleading. In re.017 is sufficient .b
iween such denial
"light not io becom operative before
lertice.: White v. Patton, 87 Cai. 151;
Jieir.ents,r. Davis, IV-IncK- ". 631.' ;To
cld other wise, or establish, a. different

iractice, might cause litigants, to. suf-
fer a great- - injurtice. An answer , to

complaint ouentto be served uoon
plaintiff but .if It Is not he pis-

-

expecting it. or to secure a de
fault, he could not obtain . judgment
without being aware of it, and would

.be likely to go to trial without
being prepared to meet the statutory
denial in his behalf of any new mat-
ter it alleged. It is different between

Usually their interests
not adverse, except to the plain

tiff,, and .one defendant may not ex
pert that another defendant will set

a cause of action and seek a Judg-
ment against him, and if he does he
should not be required to watch the
court records as Gulling could have
done for over four months after h'3
answer was filed to ascertain whether
any of his filed a cross-complai- nt

against him, in order that
answer was filed, to- - ascertain whether

might be prepared to meet it Un-
til he is warned by service of the
pleading and demand or waives ser-
vice or issue, he ought not to be
bound by any judgment based upon it.

If the Farmers' and Mechanics' Sav-

ings Bank instead of the Washoe
County Bank had bought the property

the trustees' sale and relied upon
purchase, necessarily it would have

pleaded the -- fact by supplemental
complaint, and they would not have
been considered denied bv ; Gulline:'3
answer" to the original complaint, and
without service upon or - waiver of
service by him, a valid judgment bas-
ed upon facts occurring after he had
been served with the original com-

plaint and filed his answer thereto,
could not have been taken by default
against him. In Mitchess v. Mitche l,

P. 50, 28 Ner we set aside the
action ' of the district court whereby

granted a plaintiff relief not de-
manded in the complaint served upon
the defendant. That was pursuant to
statute, but there is no more reason
ror uoiaing a aerenaant liable on a
judgment based on a '

cross-complai- nt

pleading of a without
service, than on one resting on a com-

plaint, of plaintiff which has not
been served. In neither ease, should
the rights of the parUes- - be conciudevl
without service, ora. salver thereof.

DMMbniMl iTMMnii'kiiiMhrffnA
Jumt Jadgment Veli: and
the, afcperafUfia "this. fireti.-ce- . were'
Induced tflm0a Wal anrt .ac
peat; and the ease rests upon them
and' abtupom piumpsT-ana-tlt- e

burdeamUblfjAiag.eetenpelts'ue'
on.; h.defeB4aat .'fajmi adWW?

appears and tWrwwe' wa'Tnnst eea
elude that.tb aaaaw we aot nsrvedx

the fadings iadlo;4ha-- .
,Gulling

was served with summess. and tee
flndmgw r te fttrt

is answer. Ao th

The Eagle Market

wasnoe .county t tsanK. .Tnes nniungs '"f
arid'''decree in that action disposed of
the claims, of these other defendants
and found ahd! declared that the .sale
and deed made by the trustees was n
accordance with .the., terms of the
trust ileed md' that by such sal1 and.
deedr'ajrth'e interest the property
was Conveyed to Washoe County: Bank
clear of, Gulling;e mortgage, and that
the latter, was entitled,, to. a judgment
against' the Pollocks and Ppwellr for
tue 'amount 'dueT on bis note but not a
to a degree of foreclosure. The find-

ings
toe

recite , that, "defendant Gulling be
was made a party to the action, and
was "duly served with process therein,
and in due time 111 ed his answer to not
plaintiff's complaint,' but it does not
appear that there was .ftny other ser-
vice upon him, or issue made, that
rendered him. liable beyond the alle-
gations and demands of the complaint, are
orthat would cut off his right by reason
of , the sale by the trustees which did
not take place until after he had filed up
his answer. The court tound. in both .

actions that $8,800.00, estimated to
be tiie amount due tue 1 armers' and
Mechanics' Bank and notes held by
Washoe County. ank against the
Pollocks . and Poweu for $5,200.00 .un-
secured, after the execution of the
mortgage to Gulling, consituted the
consideration expressed at $14,000.00 he
for the deed from them to Washoe
County Bank, and that the property
was worta about that sum at the date
of the trustees' sale anu the time of
the trial.

A blank space in the decree in the
first action for judgment In the
amount owing by the Pollocks and at
Powell to Gulling on his note . and its
mortgage remains unfilled.7 The case
now before the Court, was brought by
Martin Gulling on June 9, 1902 against
Washoe County Bank as grantee to
foreclose his s mortgage so executed
on the premises by-

- the Pollocks and
Powell before they deeded to defend
ant, and is now prosecuted by the rep-
resentatives of his estate. The de-
fendant pleads oy way of estoppel.
the judgment in the former action and
claims that by it Gulling was, and his 79
executors are barred and foreclosed
of all right to proceed against Washoe it"
County Bank The district court, wa
of the opinion that ia the earlier ' suit
it did not have jurisdiction to make
the judgment effective Jn Quieting the
title of appeallant against .Gulling,
and it ha now 'entered a" decree of or
foreclosure and sale - to satisfy his
mortgage, "'from' which tUi appeal is
taJten.-- J , Tr?A

The important aneetioaa mnder tbe
record and elaborate and interesting
briefs "ere whether .'tk matters'
iatine'to the('trustees sale determin
ed in the former acttoa! were 'withib
the. Issues as - between GnlliwK and.
appellant, and If . thay, were m
whether . ke; waieir;tha; fTanJip of
issues so that 'he beesmije beaid br
th decree.' Th mett' stitma fathe
complaint- - of jTarmersl and Methaml.'ii

of the trust deed . wwe-ajjlj- ! dt
tast'1 favor-- of beiantlff .'aisil I

fenlals lot-Ur- n --facbr UllalB 01-- 1

lWfr aaswriTbae;?rT a regard-

la
Ue trustees al whic twSf pike
m4?fM - t
tkWmraTV'W'nra "iSifSt rail
srat-din-e tMs?3f It muetflurVeTBeeM

1 : tnat the answers M Gulnar
and the- - Bank, maae a direct issue ef
hit ; right to hav tbisrqperty saii
to pay his debts, - trat-TH- is 1 is dealing
with conclusloas.andt fwlth facts
upon which issues are basen. Gullies
nid .not raise any Ibsub regarding the
trustees sale T6rTmTy answer was
filed before the sale aid 'before. the
answer of the Washoe County,, Bank

"inj which if wasT alleged, afad did; aot
mintipn the name of the latter. f'A
i .; Qn beha1f of appellant it Is urged
that the only pleadings provided or

by th:,Pactice Act for the al
legation of facts ' are A" complaint .by
the plaintiff' and aa.anwer b'm '

a'jde-- ,
fendant, and that In deteraraing tha
rights of between them
selves an answer is" the only pleading
permissable aftff that - Its allegations
are deemed denied by statute, when
it states 'a 'canee' ot action against a

the same as if it relates
new . matter against a " plsintlff.' For
respondent 'a' different tfew is 'taken.
and It is claimed that under Rose v
Treadway, 4 Nev., 460,- - and ? bthir
cases cited, tbist ordinsHty the3 de
fendants in' an action are' netas ot
tween themselves adversary rpaWes,
that they become SuctToar ia'one
files k'- pleading taxtte 'Kitnrt 'or At

relief 'against anotherV' that? when'fhi :

Is . done they lose their identity as.
defendants and for the purposes" .

the cross-complai- nt assume , the re-
lation of plaintiffs '." ana aeiendant,
that the one against whonVthe cross-complai- nt

is filed is of necessity en-

titled to all the rights of an adver
sary (including that of being served

j wltn and or vlng an opportunity f

i
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Folowing is a statement ef the sec-

ond semi-annu- al cpportfoamen t of
School Moneys fer 1905, en the basis
at $6.990202 per census child!
Counties ; children Amt.
Churchill i , .. . 'X. . . . 135 $ , 943 6S

Douglass ; 2,215 -- tfO

Irak'.'..".."; 7.829 02
Esmeralda 1,5;6 ,S7

Eureka ... 2,719' 20
Humboldt' . ... .

Lander :. 3ij
"

'

Uncoln ;....,;i64:'
Lyon . . m
Nye . i"i

Ormsby ';

Storey ..9
Wash iu, . i ...... ...2,412 i i 1M60 3
White Pin ........ .52S i 1M9 tts

Total . . .9,439: ?65,917 1

t t i ''
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tailor made suitiars which ar. with- -

K2outt;)th frprl Am
laAMty. A. nuabeae rmra fcav
CVUJy been saada anylr3r- -

TtUts in every 1GZ.'C3l yrjtr taken and d tt Tatfarc i
ktaalee .am C3Mt C gtanla- -
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filed to the complaint but not served.
The question was not between co-d- e

fendants. . The court said that the
filing of the answer gave It jurisdic-
tion over the defendant. Stripped of
dicta that decision propertly deter
mined that the filing of an answer
to the complaint without service pre-
vents a judgment for the plaintitf
by default. While here we hold that
property rights cannot be lost or ad-

judicated upon an answer or pleading
by a defenaant seeking affirmative re
lief on new facts against a

without service or an issue '.r
waiver. .

Questions are presented upon the
record in this case whether or not,
under the provisions of the practice
act of this State, the answers filed
by Martin Gulling and the Washoe
County Bank in the suit instituted by
the Farmers' and Mechanics' Savin;,
Bank, in so far as they sought affir-
mative relief against
are answers as contemplated by our
statute, or whether they are in fact
equitable cross-bill- s. If, the lattsr,
whether or not, under the practice
act. they are permissible pleadings,
and further, if permissible pleading,
whether or not the dismissal of the
plaintiff's .complaint , would , not ... re-
quire the dismissal of the entire pro-
ceeding. These' questions, "however,
under the view we have taken of this
case are not deemed necessary to be
determined. ; ,.;.?

; The judgment and order of the dis-
trict court are affirmed. -

.
v.M.-Jnt- ,

41, -- alibVI'
- ..Norcross,. J,.; A

I Dissent: ...
' '

Fitsfeerald, C. J. '

Flletf-- HOT. 28, 1905.
. . r .c w-f- 4- w. u. Douglass,

; !' .7? v Clerk...
... V

ieputy.tft

ej ' Hanling,

" Freigbtujf
'

A

Draymji

Trunks and Bagymorr
taken te and delivercnl a

'all5-twins.- T ' i)

' ' ANNUAlI SATTMtKlT: 1 4

jQf The State Life Insurance Convany
I Indianapolis, lnd.-- v - ;

'

Capital (paid rp) ri-.- ..- son
Assets (admitted ). , , t . . . fc . 3,160,OK3 ll
uiaouities, exclusive oi

tal and net surplus""' 5.497 g3
. 1 ' : Income

Premiums , i v. ;;WJQV 17 ,

Other, bources 197,12$ 01,
Total income, "1S04 "...'.. ,79

Expenditures
Losses' i . . i l t . . . 300.902 9...Dividends ; . . . , .......... -- 65.240 11
Other-- , expenditures .... 1,050.102,76.
Total expenditures, 1904

1,416,245 S
. r-'- Business," 1904 I

ers and Mechanics Bank of Sacram-
ento on the note secured by the trust
deed and $5,200 due from the Pollocks
and Powell, to .the Washoe. County
Bank on unsecured notes which . weye
surrendered to them. - On February
26, 1897, the Farmers' and Mechanics'
Savings Bank commenced suit to re-
cover the amount due on its note stat-
ed at $8,639.73, and for a forclosure of
the trust deed eiid sale to satisfy that
amount- - against the Pollocks, Powell,
Thomas E. Haydon, Henry Anderson,
John Doe, Richard Roe, Michael Doe,
B. U. Steinman and C. H. Cummings
Neither Martin Gulling nor the Wasn-
oe County Bank were named as par-
ties in the complaint, but both were
served with summons under the ficti-
cious designations of defendants who
were alleged to have some title, claim
or interest which was second and sub-
ordinate to the right of the Farmers
and Mechanics Bank arising from the
trust deed. '.On March 8. 1897. Martin
Gulling filed an answer In that action
In. which the name of Washoe County
Bank - is not . mentioned in the title,

vnyer,
allegations were made ."In obedience

upon him and ' answering the com-

plaint therein.', ..In this ' answer , ae
admitted, the, priority of-te- e claim cf -
the Farmers and , Mechanics Sav-tags- "

"
Bank under the 1 trust deed,

jtherebyT avoiding any' real taaae'
witn the ? Plaintiff,, but; he-- ? alleged
ne execution ot the mortgage to him

fbj the Pollocks, and, m well, that other
ersons emmea u lnieresi in uw
remises which wair subsequent to nis
lortgagew Kn4 beoeakeu ! forbdement

rosoai aecree pi saiw; mw ine procecua.
Vte T lffiptledBTstr teT the eatisfactioni- -

.Abyiojodglneni iwhibbFnrmetn and
llechanics Bank might obtain, an.

enWe'tttttrt cor, thif be vbave

VoUotka rand PomelM ndc tbt tbey.ri
Hjaomas E. Hayapn, HeasyR Anderson. :

ubsedue'rit fto execotfo "of- Mi
mr4jiesbet)axred amdfbrectoeedrwfJ

ifommifSinl'fltwt hfss anewerj Steihmamand
tJuttnHttg; actfng as" trustees ;erid, aX-i- e

ett .givibtlf' nreperr.-,- ?

th ' aSnountslue 7m Mrwrnn' u&

Mechanfc "Bank; on the eetei secured
?bythm trust deedt nf:esti
lexer ana on juiy , ou
Oountv Bank filed its answer without
namihe Gulling in ti- - tle amdcpreJ
tcei it; averments wlthi.tberecitl
viat .''as . reauired by . summons served
on. said Bank .And answering eaid
aiimmrtnt ft nil tl. COBlDiauK'Diea "
said action" it made its auegatiqas
setting --out. the execution otn trust
deed. "the .sal' thereunder , .anauie.
deeds .from Steinman. ana cummins
as trustees ana irom me x unuvn
Powell id Washoe County Bankt These
facts,: And they rcontrolleds the sequrt- -

lalr in-- its .decision pn., tnai, 58e'
not purport; to be Btatea.againsi vuu- -

ing. ut rrectly ; after tneij staie--

ment as so alleged iu answer-- u iuw
complaint, follows an airegauoniu ip
nature, of ; . coneiueion- - v or- - .jaw.
"that the equities,. ofall,th other e--.

tenaants, lnciuomg uniug. wcro iw
closed ; and barred," and a demand for
a decree accordingly against them and
the plaintiff. This, answer does not
in anv Dart of it purport to allege as

cross - complaint 'or in terms as
against Gulling ?4he sale ? under the
trust deed by the trustees to Washoe
County Bank, nor does it appear to
have been served upon. him. 1 He filed
no demurrer answer or reply to it. anl
the record indicates tnat he bfferid

regarding it. fc iX u- -
'

.
.The-4;as- ft came to trial on,. January

14, 1898if Thf ,plalnt,ilf, farmers; and
MwtonlfesvingsBank; and the de-

fendantsT' Washoe : Coanty Bank,:- - ouiv
ingiaad jAadersoneach .appeared' by
counsel mud.jHydoa in Pearson...., It is

hstvlfiair ftfrMA vtids Ksrtfi msJa anil
. B wav 9 aav Hvmiiinj lueiu aama.lMd "i disclaimer of - all Interest IB

4 tha action, and aa. admission t

seared and Jled,coinatidfVst& Osfe.eamitanrwflHiof :$?pri

iH THE DISTRICT COURT OFTHB
t- FIRST JUDICIAL DISTRICT OF

; THE STATE OF, NEVADA, '...
In and for-th- e County ef Ornisby.

Marien --W." Buckley, r - Plaintiff

Joseph W. Buckley. . .Defendant.

Actio brought In the District' Coat t
IV. ; T....at Tlm4n 4.Va

State ef KevadaJQrmsbrvCSBtynJ- -

tha comnlaint. filed in thm. said, eountv. .!

in ttjftaQfp che jpfjsaid IK: 10
trict Court on the 2d day of December,
A. D. 1995. , .

' itr'

TTHE STATE OP NEVADA SENDS
. GREETING TO
.'X JOSEPH W. BUCKLEY,

- Dendant 1,

You aircby requiredf y be
in am, cpiJmWLmf.the above named Plaintiff, inNthe Di
trict Court of the first Judicial Dis-

trict --of the 8tae eftlifl(ee4iTnMiby
Coiuity.andajaswiaf ymiC9pAf
theteinWbin:iej dags 'jKjifegrt
met ua, oi acc&nagjg l- - ww? fff3 tat-

on sfromof tthls ..Sunenserv .i

said county, or if served out of said

Coiinty,vbut within the District, twen-

ty days, in all other cases forty day,
or judgment by default .will be taken
against you according to the prayer
of said complaint "i? "V s sS

The said action is brought ito obtam .

the judgment andvdecree of this court
that the bonds cf matrimony here:.
fore anrl n-- v existing and uniting yo--$

and said plaintiff to be forever annu-led:o!- d

,dlwflved upon the ground that
at divers 'times and places since Waii

marriage yon have! committed adnitji
with one Kate Cott: cl. and particular
ly that from about the 9th day of Ju ie
1900 to and including. : the ,'l3tb ,day

' o. iJune' 1900. at . the fCharins: Cross
Hotel in the dty k'of - LOhdonV

land, you lived and cooabited :srinj

All of which more fully appears
by complaint as filed berein. towhich

ou are Jereby; referred Hf
And you are ' hereby nbttfiea that i"

yon fail to answerthe' Complaint,.' ;hs
said Plaintiff will apply to the Court
for the relief herein demandedafr
GIVEN under my hand and Seal of the

District Court of the First Judicial
District of the otate of Nevaia

Ormsbf;,Oounty,h
.ber,;-ln;(-f- le jmi o pm?thouiand!'nuie ibnndredLaad rive

4- y ' 'hiXtiJVAH! Clerg.
(S3AL). ,

Geo. W. Keitg,,
Attrn'ey'-forJlalati2- L

the sre eas, x awt,ejaeg i tkut
theie4,4?f &$&Mwas served rpo CzMKg. ia the other
suit and ta defective in this vital re
spect. Its iallegatlons fflow the faeta
aiBcioseqiuyrjuie rcpip6-n- luraier
acUoa YWdh
it states' M coaCiie.iha( by the

$ r5 fffe5rKrB lMfie j
V9 mnr inuut mi hub;.. .

Vninit'rtint tM ftpd onel- -

unfrnaWflur that by. going to trial on
ne niei alleged in.tbe answer With
out , a' epiyperejtoarepiy' is- - waivea
even In states where ..the statute pro--

Nridea fpr-bne-
. If tbls.be the rule
la adtions . betweea ..'i a

piaintis, ana,, aetenaant or.f wnere
by cross complaint ; "new mat
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